
1. Can an employee work part-time during EFMLA and if so, how is the $200 daily limit and 
$10,000 total limit calculated? 

 
 EFMLA can be taken on an intermittent (part-time) basis if the employer agrees to 

allow it.  The $200 daily limit and $10,000 total limit are caps.  They are not 
reduced for intermittent leave. 

 
2. Can we require that an employee take the EPSL (80 hours) before the EMFLA or can 

they choose to save that 80 hours to possibly use for a different reason when schools 
are no longer closed? 

 
 Employees may elect not to apply for EPSL and use their own accrued leave 

during the first two weeks of EFMLA – or not. 
 
3. What specifics are needed and/or required in the Essential Critical Infrastructure letter? 
 
 No letter is formally required.  These letters can provide a sense of security and 

importance to employees, however.  There is no legal standard, but the letter 
should state that the employee works for a company that is part of the federal 
critical infrastructure.  Many businesses qualify as critical infrastructure. 

 
4. What documentation should we keep for employees that request/use Emergency Paid 

Sick leave for themselves or to care for a child under 18? 
 
 Employees who need paid sick leave because of their own health condition, or 

because they must care a relative under quarantine or for children whose school 
or daycare provider is closed must complete a leave request form.  Employees 
who are seeking a diagnosis of COVID-19 or have been ordered by a physician to 
self-quarantine must list the name of the doctor.  Employees who must care for 
children whose school or daycare provider is closed must identify the school or 
daycare provider, certify that no other adult is available to care for the child, and 
provide documentary evidence (such as an e-mail or letter from a school 
principal) establishing the school closure.  

 
5. Would an employee who is asked to reduce hours by 1 day per week (e.g., 40 hours to 

32) qualify for unemployment for that 1 day per week?  What if they have available PTO 
-- are they required to use it before getting unemployment? 

 
 Unemployment compensation is available for employees whose hours are cut. 

Employees are not required to use available PTO before collecting unemployment. 
 
6. If an employee refuses to come to work due to COVID-19 concern -- but has not been 

exposed or is not taking care of someone who has been exposed or is ill -- can that 
employee receive unemployment? The employer wants the employee to come back to 
work when the employee is comfortable about doing so. 

 
 Probably not.  A mere fear of contracting coronavirus, without actual exposure, is 

not a sufficient ground to claim constructive termination such as would permit the 
employee to collect unemployment.  Such time off should be unpaid, with the 
employee being permitted to use accrued leave if available. 

 



7. Can partial reduction of an exempt employee be 6 hours a day rather than 1 day? 
 
 No, because if an exempt employee performs any work in a day, he or she must be 

paid for the entire day.  You would achieve no payroll savings, therefore, by 
reducing an exempt employee by two hours per day.  You may reduce an exempt 
employee by one day per week and reduce the employee’s salary by 20% without 
affecting the salary basis of pay. 

 
8. Re tracking of meal and break times: Please clarify what you said about which 

categories of employees actually need to track this. Not all, right? Exempt vs. hourly?  
 
 Hourly or salaried non-exempt employees must track their meal and rest breaks. 
 
9. What if person has to self-isolate because they are high risk? 
 
 This is not enough basis to qualify for federal paid sick leave.  The employee 

should be allowed to take unpaid time off, or to use accrued leave if available. 
 
10. From what I understand, the new Paid Sick Leave policy only applies to employers with 

500 or less employees. Is there a policy in place for larger employers? 
 
 There is no federal requirement or tax credit for employers with more than 500 

employees, but many larger employers have paid sick leave policies. 
 
11. Can an employee who does qualify for the two weeks additional sick pay due to her 

children's school closure -- use this sick time to supplement her partial days working 
remotely.  She finds that she is very distracted at home by her 5 and 6 year old.  So, if 
she is only able to work 4 hours, can she use this time to add 4 hours to that day? 

 
 Yes.  Provided her employer agrees, an employee may take paid sick leave and 

paid FMLA leave to care for children whose school or daycare is closed on an 
intermittent basis. 

  
12. How does the new Paid Sick Leave relate to PTO?  If employee A has 40 hours of PTO 

that can be used for sick or personal time do we have to provide 80 additional hours or 
just 40? 

 
 You must provide up to 80 hours of additional leave for one of the qualifying 

reasons in the FFCRA.  Leave under the FFCRA is over and above other sick leave 
or PTO provided to employees. 

 
13. Does the expansion of FMLA not also include if the employees themselves are ill with 

coronavirus? My understanding was that it was, but it sounds like it's actually only for 
providing care? 

 
 It is only for providing care for children whose school or daycare facility is closed 

on account of coronavirus. 
 
14. Can you discuss how the Families First additional sick pay combines with the SBA-

Payroll Protection Loan? 
 



 They are different concepts.  You cannot use a Payroll Protection Loan to pay for 
federally-mandated paid sick leave or paid FMLA leave because a payroll tax 
credit is available for those paid leaves. 

 
15. Which FFCRA leaves can be stacked...is an employee entitled to 80 hours of leave for 

the employee's covid diagnosis, do they get an additional 80 hours for child care or care 
of a dependent? 

 
 No.  There is no “stacking” of leaves.  Each employee may receive up to 80 hours 

of pay for qualifying reasons under the FFCRA. 
 
16. Can you repeat the conditions for an employer (less than 50 employees) to be self 

certified? 
 
 An employer of fewer than 50 employees may self-certify that it is exempt from 

providing paid leave under the FFCRA if doing so would jeopardize the viability of 
the business as a going concern.  Specifically, an officer of the business must 
certify that he or she has determined that: 

1. The provision of paid sick leave or expanded family and medical leave 
would result in the small business’s expenses and financial obligations 
exceeding available business revenues and cause the small business to 
cease operating at a minimal capacity;   

2. The absence of the employee or employees requesting paid sick leave or 
expanded family and medical leave would entail a substantial risk to the 
financial health or operational capabilities of the small business because of 
their specialized skills, knowledge of the business, or responsibilities; or   

3. There are not sufficient workers who are able, willing, and qualified, and 
who will be available at the time and place needed, to perform the labor or 
services provided by the employee or employees requesting paid sick 
leave or expanded family and medical leave, and these labor or services 
are needed for the small business to operate at a minimal capacity. 
 

17. We received advice from another lawyer that an office closure due to California’s shelter 
in place order would activate condition #1 for FFCRA’s 80 hours of paid sick leave -- is 
there official government guidance on that? 

 
 Yes.  The U.S. Department of Labor issued regulations on April 1, 2020.  In those 

regulations the DOL stated that business closings mandated by state or local 
“shelter in place” orders do not qualify as an isolation or quarantine order 
triggering eligibility for paid sick leave under the FFCRA. 

 
18. If we granted leave to employees for COVID-19 related absence prior to 4/1 does that 

count toward their 2 weeks, or does this only apply to requests for leave/leave granted 
on 4/1 or after? 

 
 No.  It only applies to leaves taken on or after April 1. 
 
 



19. Do all companies, regardless of size, need to issue DE 2063 to employees in order for 
them to apply for unemployment and partial unemployment? 

 
 No. The EDD has requested that employers not issue DE 2063 notices for the time 

being. 
 
20. You aptly noted that health care providers are exempt from complying with the new 

federal legislation. Does this apply to all types of health care providers? For example: 
mental health providers? 

 
 Yes.  Mental health care providers may be exempted.  Note that the exemption is 

not automatic.  The health care employer must choose to be exempt. 
 
 


